YEARS OF COMPETITION
ENFORCEMENT a people’s account

Foreword:

The Competition Appeal Court
It is with vicarious pleasure that I write a foreword to this
reflection of fifteen years of competition law and enforcement
in South Africa. I employ the word ‘vicarious’, because as a
member of the Competition Appeal Court since its inception
in 2000, I have been part of an institution which has played
but a small role in the development of this key area of law
and regulation, a role manifestly smaller than that of the two
agencies who have coproduced this book, the Competition
Commission and the Competition Tribunal.
Thanks to the achievements of these two institutions, the
new law which was introduced in 1998 with great hope and
ambition has, to a considerable extent, been implemented with
considerable success. As is documented in this publication,
the actions taken against cartels have been sustained and

effective in ensuring that consumers enjoy the lowest possible
prices and the greatest degree of product choices.
It is unconscionable that in a country, with such startling
levels of inequality as experienced in South Africa, enterprises
continue to operate in price fixing conspiracies. It is to the
credit of the Commission and the Tribunal that a significant
deterrent against this practice has now been constructed.
The booklet also reflects on the challenges posed to
the Competition Authorities by the ambitious content of
the Competition Act of 1998; in particular the balancing
between traditional competition mischief of price increases
and output diminution with public interest concerns which
seek to address the socio-economic legacy inherited from
apartheid. As the discussion, for example of the Momentum
-Metropolitan merger illustrates, South African competition
law has risen to this challenge and accordingly begun to
develop a competition jurisprudence which is the envy of
other developing countries facing similar challenges.
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Foreword:

The Competition Commission

It seems like yesterday when I sat out to write a note for the tenyear anniversary of the Competition Authorities five years ago.
The ten-year anniversary booklet remains a treasure trove to
understanding the remarkable achievements of the Competition
Authorities to date.
Competition policy in South Africa is deeply embedded in its
socio-economic context. Our competition policy embraces the
efficiency model, while also contributing to the South African
project of transforming the economy from working for a privileged
few under apartheid to a growing and dynamic economy for the
benefit of all South Africans through ownership, participation
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of small and medium enterprises and employment. The work
of the Competition Authorities demonstrates fidelity to these
objectives. In the past fifteen years, as reflected in the accounts
by ordinary people, practitioners, civil society organisations and
stakeholders in this booklet, the Competition Authorities have
been excellent in their vigour of analysis, applying international
best practice in economics and law, but equally responsive to
the South African socio-economic reality.
In the past fifteen years the Competition Authorities have tackled
anticompetitive conduct in basic food products affecting the
poor, such as bread, maize meal and baking flour; critical inputs
to infrastructure development such as steel, cement and the
construction bid rigging; and essential inputs to manufacturing
such as basic chemicals and polymers. We have also done
major work in network industries essential for economic growth

Manifestly the work over the past fifteen years is but a start
to vindicate the ambitions of the Competition Act. But, as this
booklet indicates, solid foundations have been created in a
very short time.
D M Davis
Judge President of The Competition Appeal Court

Foreword:

The Competition Tribunal
On 1 September 1999, the Tribunal opened its doors for the
first time and expected a deluge of cases to come in, such
had been the pent-up excitement generated by the passage of
the new legislation through Parliament. To our disappointment
nothing came in. In fact it would still be a few weeks before
the Tribunal would see any action. The first sortie between
two opposing parties turned out to be whimper, not a bang.

A customer alleged that its supplier, a monopolist, was
refusing to supply it an essential input. It looked a good case
to be our first – an abuse of dominance by a sole supplier with
the little guy as victim. As it turned out the truth was more
prosaic. The little guy was not paying his bills. “If he pays, I
will supply him,” said the big guy, at what was our first prehearing, with interestingly enough, no lawyers in the room for
either side. We never saw either of them again.
Since then competition law enforcement has grown
exponentially, if usage of the Tribunal is anything to gauge
it by. But even though we now have quantity, I am pleased
to say we have quality as well. The whimper has become a
growing bang.
Norman Manoim
Chairperson of The Competition Tribunal
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and consumers such as banking and telecommunications. In
addition, mergers were blocked where these were found to be
likely to result into concentrated markets to the detriment of
consumers, and conditions imposed to address competition and
public interest concerns such as employment. We have done
outstanding work to contribute to dramatic price drops for antiviral drugs. Not all of these cases are contained in this booklet,
but they constitute an impressive record of how successive
generations of the Commission staff and management have
made a difference to our people and the South African economy
in the past two years. I take this opportunity to thank them all.
The Competition Authorities are also maturing in their repose
to their operational environment. After being stuck for years
addressing technical methodological issues, there are now a
few ground breaking decisions on substantive matters in both

contested cartels and abuse of dominance cases. The fines
have steadily been increasing, recording a ten-fold increase over
the past five years to more than R5 billion.
Competition Authorities are also well recognised by their
peers, consistently ranked among the best from the
developing countries, with the World Economc Forum Global
Competitiveness Report ranking South Africa eighth out of 148
countries for the effectiveness of its anti-monopoly laws. South
African Competition Authorities play a pivotal role in working with
and assisting sister competition agencies within the continent,
and represent South Africa in the BRICS, OECD, UNCTAD,
SADC and the International Competition Network.
Tembinkosi Bonakele
Commissioner of The Competition Commission
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Justice delayed
but not denied

After years of litigation, the American Soda Ash Corporation case delivers results
When the Competition Tribunal (the Tribunal) confirmed
the settlement agreement between the Competition
Commission (the Commission), Botswana Ash (Pty)
Ltd (Botash), Chemserve Technical Products (Pty) Ltd,
the American Natural Soda Ash Corporation (ANSAC)
and CHC Global (Pty) Ltd (CHC) on 4 November 2008,
it brought to an end the longest running case the
Competition Authority had at the time.

Demise of the
soda ash cartel
In the settlement agreement ANSAC admitted that its
membership agreement eliminated price competition
between its members export sales to South Africa in
breach of the Competition Act 1998 (No 89 of 1998), as
amended (the Competition Act). ANSAC also agreed to pay
an administrative penalty of R9,696,846.96 representing
eight percent of its annual turnover in South Africa.

Background
ANSAC was an association whose members were United
States firms competing in the production of soda ash.
Soda ash, the trade name for sodium carbonate (Na2CO3),
is a white, anhydrous, powdered or granular material.
It is an essential raw material used in the manufacturing of
glass, detergents, chemicals and other industrial products.
The association was incorporated in accordance with the
provisions of the United States Export Trade Act 1918,
commonly known as the Webb-Pomerene Act. The purpose
of this Act was to exempt United States associations engaged
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in export trade from the application of the Sherman Act,
which is the counterpart of South Africa’s Competition Act.
The ANSAC membership agreement and its effects in
South Africa ended when ANSAC undertook, as part of
the settlement agreement, to make no further export sales
based on anticompetitive practices to South Africa for
delivery, later than six months after the date of confirmation
of the settlement agreement by the Tribunal. Pursuant to
this, ANSAC also undertook to amend its membership
agreement to allow its members to negotiate and contract
directly with, and make sales to, South African consumers
if the members chose to do so.
The settlement agreement followed a hearing before the
Tribunal on the merits of the Commission’s case against
ANSAC. The Commission alleged that ANSAC had
contravened the price fixing provisions of the Competition
Act. ANSAC defended its position throughout the hearing,
arguing that the agreement was a bona fide corporate joint
venture. The Tribunal was due to hear closing arguments in
the case on 4 November 2008 but instead was presented
with a settlement agreement between the Commission and
ANSAC, which it confirmed later that same morning.

A protracted legal saga
By 2008 the ANSAC case had become the longest running
competition case in South Africa. It began on 26 October
1999 when Botash and Chemserve laid a complaint with
the Commission alleging that ANSAC and CHC Global had
contravened the Competition Act.

The Commission found that members of ANSAC were
obliged, in terms of their membership agreement, to sell
soda ash for export exclusively through ANSAC to any
country outside the United States, other than Canada. In
South Africa, ANSAC had engaged CHC as its agent to
give effect to the pricing decisions made by the former.
The Commission found that this arrangement amounted
to price fixing among competitors and on 14 April 2000,
referred the matter to the Tribunal. ANSAC and CHC
opposed the referral on the grounds, among other things,
that the alleged conduct constituted no contravention of
the Competition Act and was not an improper agreement
but rather constituted an open and transparent corporate
joint venture, validly created and existing under the laws of
the United States for purposes of promoting export sales;
and therefore generating efficiencies for consumers.
ANSAC and CHC argued that its arrangements benefitted
the South African market. However the Tribunal only heard
the merits of the case eight years later.
Between 2000, when the Commission referred the case
to the Tribunal, and 2008 the parties became involved
in extended litigation involving legal points and appeals.
These took place in the higher courts and included
whether the Tribunal had jurisdiction over ANSAC’s
economic activities in South Africa and whether the latter
had contravened the Competition Act. Anisa Kessery, who
was one of several Commission analysts assigned to the
ANSAC case, recalled how the team became frustrated
by the lengthy proceedings on technical issues which
meant the Tribunal only heard the case, eight years after
the Commission referred it. She said, “We knew ANSAC’s
conduct was anticompetitive and were eager for the
Tribunal to hear the merits of the case. We felt hamstrung
by the numerous technical issues that were raised. It felt
like the case would never get to trial.”
On 13 May 2005, the Supreme Court of Appeals (SCA)
directed that the case be sent back for the Tribunal to
determine which provisions of the Competition Act applied
to the conduct of ANSAC and CHC. It was only on 23 July
2008 that the hearing into the merits of the Commission’s
case against ANSAC and CHC began, but the matter was
ultimately concluded four months later through discusions
to reach a settlement. This meant that before closing
arguments could be heard in the case, ANSAC and CHC
approached the Commission to discuss settlement.
It turned out ANSAC had made a commercial decision
to withdraw from the South African market and therefore
wished to settle the legal proceedings and avoid any further
unnecessary litigation. As part of the settlement, ANSAC
admitted that its membership agreement eliminated price
competition between its members in export sales to
South Africa and that this was a contravention of the
Competition Act.

From ashes
to life
The end of a cartel is, theoretically, meant to be the end
of artificially inflated prices. Reality does not always follow
this script. At times, consumers can wait months or longer
before they see any real reduction in prices once a cartel
has been disbanded. Results may also be ambiguous at
first with some consumers receiving direct benefits from
the destruction of a cartel and others not experiencing it
the same way. These mixed results can be expected as
members of a long-standing cartel, for instance, tread
cautiously into a new world of unrestricted competition.

The Tribunal often hears the argument from smaller players
in the market, that they feared going against the decisions
of a cartel for fear of being the target of a price war. No
doubt these and other fears linger in practise even when,
legally, the cartel has been brought to an end and could
delay the advent of competition benefits in a given market.
Happily, this was not the case in the soda ash market.
In February 2014, six years after the Tribunal confirmed
the Commission–ANSAC settlement, ordering ANSAC
to allow its members to trade individually in South
Africa, the Industrial Development Corporation (IDC)
called for proposals to conduct a pre-feasibility study
on the establishment of a synthetic soda ash or sodium
carbonate manufacturing plant in South Africa – hinting at
the possibility that the soda ash industry had become ripe
for local investment.
By one account, the South African soda ash market
experienced immediate gains following the Tribunal’s
2008 confirmation. “All of a sudden the market became
flooded with enquiries from all over the world,” said
Jaco Human who in 2008 was supply chain executive
for Consol Glass, the largest user of soda ash in South
Africa. Of the approximate 500,000 tons of soda ash that
was imported into South Africa, Consol procured 150,000
tons for use as a key ingredient in the manufacture of
glass. Human recounted how he received enquiries from
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several foreign firms who saw Africa as a point for growth
shortly after the ANSAC cartel ended its South African
operations. Traditionally, Consol Glass obtained all of its
soda ash requirements from Botash who opted not to
supply Consol Glass’ Cape Town operations from 2008.
Subsequently, Consol Glass contracted a third of its soda
ash requirements from ANSAC in the midst of a global
soda ash shortage at the time. Consol Glass continued to
obtain the balance of its requirements from Botash for its
inland operations.
After the Tribunal’s ANSAC decision, Consol Glass
contracted with a Kenyan soda ash supplier for about
a year. Thereafter Consol contracted directly with an
American supplier, who had formerly been a member of
ANSAC, and enjoyed lower prices than it had previously.

“For a period of four to five years after
ANSAC, South Africa enjoyed the
lowest soda ash prices in the world,”
Human confirmed. He recalled how the number of players
supplying the local market doubled in a short space of
time. Consol Glass had potential suitors from India, Kenya
and even four separate American firms who had previously
supplied South Africa through ANSAC. According to
Human, one American firm finally established a complete
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distribution facility in South Africa given the volume of
business it was receiving from the country.
Human, who has since left Consol Glass and is now
with Nampak in a similar capacity, still closely follows
developments in the soda ash market. He noted that
although South Africa enjoyed the lowest soda ash prices
in the world for several years following the Tribunal’s ruling,
soda ash prices have been on the increase in recent times
due to import duties imposed on selected importers, a
move that has dampened the impact of open competition
in the market.
Given the global shortage of soda ash in the latter years of
ANSAC’s trade in South Africa, Consol Glass was initially
concerned about what the dismantling of the ANSAC
machinery would do to the availability of soda ash. In
this context, Consol Glass at the time was supportive of
ANSAC’s case before the Tribunal with a view to maintaining
a level of stability in the industry during a time of global
commodity uncertainty. However with hindsight Human
now remarks that the entry of competitive forces was
the best outcome Consol Glass and its customers could
have hoped for. “Until recently, when market instruments
such as duties were imposed to protect certain regional
suppliers, the increased level of competition certainly
rendered rewards to end users of soda ash.”

Do Training

Conditions in
a merger

work?

Looking at the benefits and pitfalls
of the Ashton Canning merger.

It has been almost nine years since the Tribunal approved
the merger between two fruit canning businesses,
Langeberg Foods International (Langeberg) and
Ashton Canning Company (Pty) Ltd (Ashton Canning
Company) subject to employment related conditions.
The Tribunal considered its work done when it handed down
its judgment in September 2005, complete with an order
that the Commission should monitor the implementation
of the conditions, but has always wanted to know how the
conditions affected the employees they were designed to
help. So this year the Tribunal looked back on the Ashton
Canning merger (the merger), as it became known, and
found a “can” of mixed results – some disappointing,
some encouraging but all worth knowing.
The new company that formed from the merger became
known as Langeberg & Ashton Foods (Pty) Ltd (Langeberg
& Ashton) with Tiger Food Brands Ltd (Tiger Brands) owning
two-thirds of the firm while Ashton Canning Company
owned the rest. Since then Tiger Brands has bought
Ashton Canning Company’s share bringing Langeberg &
Ashton fully into the Tiger Brands stable.
By all accounts the merger was a memorable experience
for the Commission and Tribunal staff who worked on it,
the legal practitioners who advised the merging firms and
the employees. On celebrating 30 years with the Tiger
group of companies, Nassos Martalas, the chief operating
officer at Langeberg & Ashton noted that the merger
was among the highlights of his career. Mark Garden of
Edward Nathan Sonnenbergs Attorneys, the law firm that
represented the merging parties in the deal, remembered
the Tribunal’s decision as a “revolutionary” move that
was to be commended in some respects. “This was the
first time,” he said, “that the Tribunal deviated from the
more orthodox merger conditions of the past and adopted
an innovative, purpose-crafted solution to the merger
concerns that it identified.”
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Essence
of the deal
Both Langeberg and Ashton produced canned deciduous
fruit and fruit puree concentrates for the local and export
market. As a merged company they would have 68
percent of the national canned deciduous fruit market
and approximately 50 percent in the national fruit purees
market. Given these high market shares, the Tribunal was
concerned that the merger would cause a substantial
lessening or prevention of competition in both the canned
deciduous fruit market and in the fruit purees market. But
after looking at the benefits the deal was set to bring, the
Tribunal found that these benefits were procompetitive and
outweighed the potential loss to competition that resulted
from the merger. For this reason the Tribunal approved the
merger but imposed an employment related condition due
to the prospect of job losses – the public interest issues.
According to the Tribunal it was these public interest issues
that “proved to be the most contested terrain between the
merging parties and the Commission” in the 2005 hearing
of the merger. The Commission contended that the merger
would lead to an employment loss of 45 permanent jobs and
1,000 seasonal jobs. The Commission therefore sought to
impose a condition that the merging parties should set up a
R2 million training fund that would not only benefit retrenched
workers but any other member of the Ashton community.
The Commission also wanted the merging parties to report
periodically on the implementation of the fund.
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The merging firms acknowledged that because of the
merger, out of a combined work force of 447, 45 permanent
employees could lose their jobs and out of a combined
average annual employment of 14,439 seasonal workers, at
least 1,000 fewer workers would be employed each year. The
merging firms offered an amount of R250,000.00 as a training
fund for the retrenched employees and seasonal workers.
Seasonal workers were persons who were employed
annually in the industry for short periods of time during the
high season. The high season lasted six months, but not
all seasonal workers were employed for the full season.
All the parties to the case accepted that seasonal workers
were unskilled and that if 1,000 fewer workers were to be
employed by the merged firm, their prospects for other
employment would be limited. Moreover...

...the small town of Ashton in
the Western Cape was “heavily
dependent on the canning firms
since it is (was) an economically
troubled area that offers(ed) little
hope for unskilled labour.”
It was this fact that led the Tribunal to conclude that
the merger would have a significantly negative effect
on the public interest. The Tribunal therefore limited
the permissible retrenchments to 45 employees and
1,000 seasonal workers for three years following the

merger. In order to improve the employment prospects
of the employees and seasonal workers affected by the
merger, the Tribunal ordered the merging parties to make
available R2 million for training the retrenched employees
and seasonal workers for a period of three years. The
Tribunal also ordered the Commission to monitor the
implementation of the conditions.

Terms and					
conditions applied
Reports on exactly how Langeberg and Ashton
implemented the Tribunal’s conditions vary but what all
parties agree on is that the merger did not result in any
job losses among the seasonal workers. Six permanent
employees were retrenched; several permanent employees
opted for voluntary retrenchment packages; and the bulk
of the R2 million training fund for retrenched employees
and seasonal workers was not used for this purpose.
On 21 April 2008, almost three years after the Tribunal
handed down its Ashton Canning decision Martalas
reported, in a letter to the Commission, that “the merger
did not occasion any reduction in the number of seasonal
workers employed in the high seasons between November
2005 and April 2008.” Of the permanent employees who
did lose their jobs as a result of the merger, only two
applied for training funds and completed their training. No
monies were paid towards training the seasonal workers
because none of them lost their jobs.
According to Garden, the merger resulted in six forced
retrenchments and 53 voluntary retrenchments. Of the
R2 million which was set aside for training, Garden said
R100,000 was used to upskill the retrenched employees.
He attributed the limited uptake of the training fund to the
fact that the employment reductions envisaged at the time
of the merger did not materialise.

requires the Authority to look to the future and predict what
is likely to take place should a transaction be approved; and
in this way, attempt to prevent anticompetitive outcomes
before they happen. In this case the Tribunal had to
anticipate the benefits and the harm that would come of the
merger and do its best to realise the anticipated benefits
while limiting the possible harm. For this reason the Tribunal
agreed with the Commission’s recommendation that a
training fund of R2 million be set aside to upskill retrenched
employees and in that way help to improve their future
employment prospects.
But the limited uptake of the training opportunity raises
questions about the effectiveness of the remedy in the first
place. Were the retrenched employees not aware of the
training fund? Was the fund inadequate in some way? Were
employees simply not interested in further training? Was the
remedy impractical from the start?
Seema Nunkoo, who heads the section in the Commission
that monitors the implementation of merger conditions, said
that in her experience the Commission has not seen much
success in implementing training conditions among unskilled
and semi-skilled employees. Andile Mangisa who was
previously the trade union liaison for the Commission, recalled
how in the Reutech Ltd – SAAB Grintek Defence (Pty) Ltd
case (where the Commission proposed training conditions)
the trade unions involved (ie the Metal and Electrical Workers
Union of South Africa or MEWUSA, South African Equity
Workers Association or SAEWA and Solidarity) reminded
the Commission of the retirement age and demographics of
the employees affected, suggesting these employees were
unlikely to take up training opportunities.

When, at the end of the three
year period, the merged firm
realised that the allocated money
would not be entirely spent, it
approached the Commission
with a proposal to establish an
education and training trust for
the Breede Valley community to
the value of R1,9 million.
Garden commended the Commission for taking a quick and
pragmatic approach towards resolving the issue and both
parties soon agreed to the establishment of an education and
training trust which has benefited the community in that area.

With 20/20 vision
It is often said that assessing restrictive practices requires
a Competition Authority to look back at conduct that has
already taken place and take corrective action where the
restrictive conduct is proven. However merger regulation

Andile Mangisa who was the Commission¹s trade
union liaison says it was highly unlikely that the
employees would take up training opportunities,
given their retirement age and demographics.
Garden felt the training proposal, which the Tribunal
ultimately ordered “may have misjudged the requirements
of the community it sought to assist.” Nunkoo said she had
seen better results in the Unilever – Sara Lee merger where
the employee union was very involved but even there, only
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half of the 45 retrenched employees took up the training
offer. From this example the Commission learnt that
dedicated union involvement helped to improve the up-take
of training but, according to Nunkoo, the Commission was
also moving towards a much more structured approach to
training conditions in order to improve their effectiveness.
Of all the employment related conditions the Tribunal and
Commission had implemented, Nunkoo believed that the
re-employment condition, together with dedicated trade
union involvement, delivered the most effective results.
This was the case in the Nedbank – Imperial merger as
well as the Wal-Mart – Massmart merger where the merger
conditions are still being implemented.
Garden echoed Nunkoo’s view about union involvement.
He found that in the Wal-Mart – Massmart merger, the
South African Commercial, Catering and Allied Workers
Union (SACCAWU) played a constructive role in assisting
with the practical implementation of the merger conditions.
He admitted that the spirit of cooperation between
the lawyers, organised labour and the Commission in
implementing the merger conditions was founded on a
relationship of trust, mutual respect and compromise
that developed and matured among all sides since the
Tribunal and Competition Appeal Court (CAC) issued their
respective decisions. Garden openly shared the lessons he
learnt not only from his experience in the Ashton Canning
merger but also his involvement in the ongoing Wal-Mart –
Massmart merger:
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•

It is advisable for merging parties to approach the
Tribunal with a set of carefully considered conditions
where they think these may be required, rather than
cobbling together some wording at the close of
proceedings. The commercial imperative to “get the
deal done” often results in merging parties accepting
ill-considered conditions which lead inevitably to
“practical problems down the line and bad law.”

•	The Tribunal needs to carefully consider the
practicalities both of implementing the conditions on
the ground and of monitoring the implementation of
those conditions, a responsibility which inevitably falls
on the Commission’s shoulders. This is particularly
important since the competition lawyers often cease
their involvement in the case once the Tribunal’s
decision has been handed down and it is then up to
the firm concerned to ensure its implementation.
•	All sides: the Commission, the legal practitioners,
organised labour and the Tribunal should recognise
the helpful role that trade unions can play in
ensuring the implementation of employment related
conditions. It helps if all parties involved do so with
an eye on achieving a workable implementation of
the conditions imposed – an approach that requires
openness, compromise and trust that all parties want
an amicable resolution that fulfils the obligations
imposed by the Tribunal.

Protecting
employment
first

How was the first moratorium on retrenchments
received in the market?
“I just remember being completely shocked at the
Tribunal’s departure from its previous decisions” is how
Jocelyn Katz of Edward Nathan Sonnenbergs (ENS),
described her reaction to the Tribunal’s October 2010
decision in the merger between Metropolitan Holdings Ltd
(Metropolitan) and Momentum Group Ltd (Momentum).

Background
ENS was the law firm that represented Metropolitan, in
the transaction. MMI, as the new, merged firm would later
be known, had argued before the Tribunal that in order
to realise the anticipated benefits of the merger they
would need to retrench a maximum of 1,000 employees
in the first three years after implementing the merger, a
figure which accounted for less than 10 percent of MMI’s
work force. MMI also offered to provide support, such as
core skills training to affected unskilled and semi-skilled
employees, outplacement support and counselling, and to
use their best endeavours to redeploy affected employees
within the merged entity.
The Commission after assessing the proposed merger
accepted the merging parties’ undertakings and
recommended to the Tribunal that the merger be approved
subject to the implementation of these support measures.
The National Education Health and Allied Workers Union

(NEHAWU) - which represented about six percent of
Momentum’s employees - however, argued that the
merging parties had failed to properly justify the need for
any job losses and had not substantiated how they arrived
at the 1,000 retrenchments figure. At one point during the
two-day hearing NEHAWU’s advocate, David Unterhalter,
when questioning a Momentum witness on how they
arrived at the number of employees to be retrenched, said
“Alright, so again all that we have is your say-so that you
believe it was taken into account, but how it was done,
what its implications are, you can’t help us with?” to which
the witness replied “No”. In the circumstances, NEHAWU
asked the Tribunal to prohibit the merger or to approve it
without any job losses.
According to Lizel Blignaut, an ENS economist on the
case, nobody anticipated the Tribunal would actually
prohibit any job losses at all for a period of two years.
On 14 October 2010 the Tribunal found that the merging
parties had not conducted a vigorous assessment of the
need for job losses nor did their proposed conditions
adequately counter the negative impact the loss of
employment would have on the public interest. “There
was no evidence of how these amounts were arrived at,
whether employees affected were consulted; and what
retraining would be needed to allow those whose jobs had
ended to be reskilled.”
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The Tribunal said in its judgment.

“In short the tail is wagging the dog
here. Cost cutting appears to have
justified the deal to key shareholder
constituencies and these pressures
seem to have driven the approach to
the needed job cuts.”
Angelo Mason, NEHAWU’s lawyer at the time of the
MMI merger, recalled that NEHAWU was pleased with

the Tribunal’s decision and found it appropriate in the
circumstances as well as useful in other areas of law. Given
how the merging parties’ retrenchment numbers reduced
over the course of the hearing, it was NEHAWU’S view
that the merging parties had not fully applied themselves
to the necessity for each individual retrenchment. Useful,
because the Tribunal’s definition of ‘retrenchment’ has
found application in other areas of law that NEHAWU has
been involved in. Mason was particularly pleased with the
credible contribution that NEHAWU was able to make to
the body of competition law jurisprudence despite some

Jocelyn Katz of Edward
Nathan Sonnenbergs says,
“Her clients are more alive to
the employment aspects of
mergers since the MMI case.”

circles expecting that “we were just going to go to the
Tribunal to make some noise with a shop steward.”
The Tribunal’s judgment shocked the MMI team because
they had argued strongly that some job losses were
necessary in order to achieve the growth opportunities,
cost synergies and economies of scale that the union of
the two insurance giants was intended to yield. “In the end
the majority of the jobs were shed and so the Tribunal’s
decision simply delayed the efficiencies of the merger
for the South African economy for two years, without
actually preserving the jobs in the long run,” Blignaut said.
Although MMI and its legal teams for days contemplated
appealing the decision after it was issued, they finally
decided to accept it and implement the merger as directed
by the Tribunal, bringing to an end the involvement of the
competition lawyers on the case.
However, in the two years following the Tribunal’s decision,
the Commission received one official complaint and several
informal concerns from MMI employees stating that all
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the employees who had been targeted for retrenchment
had been placed in a ‘redeployment centre’ in Centurion,
Pretoria, which the complainants described as somewhat of a
“no-man’s-land”. The centre was set up to avoid job
duplication from the merger and to allow the employees
in the centre to apply for jobs within MMI or outside the
firm within the two years they were not allowed to be
retrenched. The official complaint was withdrawn though,
after the complainants reached a settlement with MMI.
The lack of reporting obligations on MMI also made it
difficult for the Commission to follow up on the informal
concerns they had received.
Although the Tribunal’s novel stance on employment
losses in the MMI merger took some by surprise in 2010,
Katz says she now regularly advises her clients to work
hard to justify each potential retrenchment where they
believe these are necessary. “Although clients have always
been alive to the employment aspects of mergers, since
the Tribunal’s decision, they now apply a new standard for
justifying employment losses, where these are necessary.”

Affordability and
accessibility of
A.R.T. in South Africa
Changing the pricing and licensing of essential medicines in South Africa

The current South African administration has been hailed for its efficient and effective response to the HIV and AIDS
pandemic. The country has the largest antiretroviral therapy (ART) roll-out programme in the world with over two
million people on antiretroviral drugs. Although not a cure, ART is considered one of the most effective ways to
respond to the disease. It can stop people from becoming ill for many years and helps to keep the amount of HIV in
the body at a low level, allowing the immune system to strengthen.
The increase in the number of HIV positive patients currently
being treated is a dramatic improvement from 2002 when
only about 20,000 people had access to ART. Access and
affordability of antiretroviral drugs (ARVs) was one of the
contributing factors that resulted in fewer people receiving
treatment. Thanks in part to the Commission’s investigation
and settlement agreements entered into in the matter
between the Hazel Tau and others v. GlaxoSmithKline
South Africa (Pty) Ltd (GSK) and Boehringer Ingelheim
(Pty) (BI).

Hazel Tau and others
v. Glaxo and Boehringer

with HIV 11 years earlier and a dangerously low CD4 count
of seven, Hazel needed to be urgently put on ART. Her
life and that of hundreds of thousands of South Africans
heavily weighed on the outcome of this case.
Being the only breadwinner, and working an average
job at the time meant that Hazel could not afford to buy
medicines and support her siblings. She could not afford
to avoid either responsibility, and had to very quickly
make a choice. By then the drugs she needed to stay alive
averaged R4,500 for a month’s supply. According to the
government, due to its cost, these drugs were also not
readily accessible in the public health sector.

In a significant move that literally changed the pricing and
licensing of essential medicines in South Africa; individuals
infected with HIV and AIDS, health care professionals,
trade unions, and several non-governmental organisations
turned to the Competition Authorities to improve access to
a social good like medicine. It famously became known as
the ‘Hazel Tau case’, in which the complainants alleged that
GSK and BI charged excessive prices for their patented
ART medicines.

Who is
Hazel Tau?
Hazel Tau became the face of the campaign that
resonated with ordinary South Africans. She and other
infected individuals were fighting for their constitutional
right for access to life-saving medicines – they were, in
fact fighting for their lives. Without treatment, most HIV
positive individuals would eventually develop progressive
immunosuppression which depletes the CD4 cells, leading
to AIDS-defining illnesses and premature death. Diagnosed

Hazel Tau became
the face of the campaign
that resonated with
ordinary South Africans.
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Hazel defied incredible odds, including living with a life
threatening disease; she now lives in one of Johannesburg’s
Newtown residential developments and is leading a healthy
lifestyle. She recounts the struggle that she and many
others faced then, “It was a very bad time in South Africa,
many people including my close friends, died because they
could not access treatment, I was fortunate.” Hazel says
the Commission was literally their only hope at that time.

“We approached the Commission,
although we were not sure that we could
bring down Glaxo and Boehringer.”

Enter the
Competition Commission
Upon receiving the complaint, the Commission decided
to expand the investigation to include allegations that the
respondents had further violated the Competition Act by
refusing to give competitors access to an essential facility
when it was economically feasible to do so. Moreover, by
engaging in exclusionary conduct, the anticompetitive
effect outweighed its technological, efficiency or other
procompetitive gains. These complaints were based on
allegations of the failure by the pharmaceutical firms to put
systems in place for free and nondiscriminatory access
to their patents upon reasonable commercial terms, ie
royalties. At the time of the investigation GSK held patents
in South Africa on AZT (branded as Retrovir), Lamivudine
(branded as 3TC) and AZT/Lamivudine (branded as
Combivir) whilst BI held patents in South Africa on
Nevirapine (branded as Viramune).
After thorough investigation, the Commission announced
its intentions to refer the matter to the Tribunal believing
that the firms had abused their dominant positions in their
respective ART markets.
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Settling
essential matters
Despite the Commission’s investigation and findings, the
case was never heard at the Tribunal, as parties settled
without an admission of guilt. The Commission intended
to seek an order from the Tribunal compelling the firms to
grant voluntary licences for generic production in return
for a reasonable royalty.
The conclusion of the settlement agreements was a
watershed moment for complainants such as Hazel Tau
and the social movements, SECTION27 and the Treatment
Action Campaign (TAC).
Mark Heywood, Executive Director, SECTION27 and one
of the frontrunners in the case, said that the settlements
outcome, together with the TAC’s case on the Prevention
of Mother to Child (PMTC) transmission and advocacy
efforts at that time, broke the logjam that contributed to
saving hundreds of thousands of lives. “The Hazel Tau case
was a definitive case in terms of access to ARV medicines,
not only in South Africa, but it is globally recognised as a
definitive case.”
The settlement agreements required that the pharmaceutical
firms enter into voluntary licensing agreements with generic
manufacturers. Voluntary licences involve agreement
between the patent holder and the licensee, wherein the
patent holder allows the generic manufacturer to exploit
its inventions in return for reasonable remuneration.
These agreements were deemed an effective remedy by
introducing competition from generic medication, which
would permit lower priced ARVs on the market.

In particular GSK 				
undertook to:
•

•

•
•

•
•

extend the voluntary licence granted to Aspen Pharmacare
(a South African generics manufacturer) in October 2001 in
respect of the public sector to include the private sector
grant up to three more voluntary licences on terms no
less favourable than those granted to Aspen Pharmacare,
based on reasonable criteria which include registration
with the Medicines Control Council and the meeting of
safety and efficacy obligations
permit the licensees to export the relevant antiretroviral
drugs to sub-Saharan African countries
where the licensee does not have manufacturing capability
in South Africa, GSK will permit the importation of the
drugs for distribution in South Africa
permit licensees to combine the relevant ARV with other
antiretroviral medicines and
charge royalties of no more than five percent of the net
sales of the relevant ARVs.

BI undertook to:
•

•
•
•
•
•

issue voluntary licences to at least three companies based
on reasonable criteria which would include registration
with the Medicines Control Council and the meeting of
safety efficacy obligations
grant the above licences for the public and private sectors
charge a royalty of five percent
allow licensees to produce fixed dose combinations
containing nevirapine
allow for importation and/or production of the relevant
antiretrovirals and
allow South African licensees to export locally
manufactured products containing nevirapine into
sub-Saharan African countries.

New entrants
in the market
The impact of the settlement agreements has been felt
beyond the borders of South Africa. Apart from the parties
concluding voluntary licence agreements with generic
manufacturers operating in the South African market, the
firms have further concluded other licence agreements with
other manufacturers to supply ARVs to Kenya, Uganda,
Tanzania, Burundi and Rwanda.
Perhaps another significant achievement in the ART market
is the reported trend towards minimal or royalty free licence
agreements. Before the Commission’s investigation, the firms
had allegedly been demanding excessive royalties of up to
40 percent. The Commission’s report has found that all the
licence agreements concluded by GSK and BI with the generic
manufacturers have been concluded at royalty fees of up to
five percent, which is conceivably a reasonable compensation
term for pharmaceutical product licences.

“The most immediate effect was that by breaking the monopoly
of those companies and creating competition, you then saw a
rapid downward pressure on the prices of medicines which for
the first time made them affordable,” said Heywood.
Heywood’s view is supported by the Commission’s 2006
Research Report which found that the prices charged by the
GSK and BI were at the time of the complaint, five to fifteen
times higher than the best global generic prices. The private
sector price for the three-drug regimen of the pharmaceutical
firms’ products (AZT+3TC+NVP) was over R16,000 a year,
about twice the median household income in South Africa.
A generic equivalent of the same cocktail could be procured
for R2,695 value added tax (VAT) inclusive. Compared to the
disposable per capita income of South African patients, the
prices were unaffordable. In the Commission’s view therefore,
the prices were by all reasonable measures unaffordable to
many patients who needed treatment.
An assessment of the prices of the specific ARVs that were
subject of the complaint (Retrovir or AZT, Lamivudine, Combivir
and Nevirapine), signify that, the voluntary licence agreements
led to competition which has subsequently decreased the
prices of these products. Underscoring the degree of the drop
in prices, Heywood said that...

...in 2002, the cost for a month of
ARVs that people needed to keep
themselves alive was about R4,500.
“Today, the cost of the first line of
ARVs is less than R100.”
With affordability of medicines no longer an obstacle, many
people were able to access treatment from both private
and public sector facilities. Almost 12 years after the
Hazel Tau case, and the misery of HIV and AIDS in South
Africa, the country’s success on ART is a good story tell.
Hazel said, “It is great to have been the face of one of the
country’s biggest social movement cases that shaped the
licensing and pricing of essential medicines for the better.
I am honoured to have been part of the campaign - I feel
good when I see people accessing treatment - it is one of
those moments in life when you look and say, we did it.”

Conclusion
The TAC and SECTION27 have since expanded and continue
to fight other social battles on behalf of the people. The
Competition Authorities have also moved on. The past 15
years have been an eventful and illustrious chapter, filled
with victories, challenges and a few hard lessons learned.
The authorities should continue to balance issues related
to consumer welfare with the broader social and economic
goals outlined in the Competition Act, such as employment,
international competitiveness, efficiency and technology gains,
as well as the ability of small and medium sized businesses
and firms, especially those owned or controlled by historically
disadvantaged persons to compete effectively and equitably.
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The Commission has had great successes since its
establishment and has built a steady body of work
over time. The Authority made interventions in several
markets including the busting of the bread cartel.
The uncovering of this cartel was met with appropriate
public outrage given its impact on especially low income
households. It is perhaps one of the Commission’s most
important interventions, given that the majority of the
impoverished citizens depend on bread for their survival.

“Bread is a staple
product; people
eat bread almost
every day.”
“How do you steal from poor
people?” This is a question from
a man who claims that South
Africa’s biggest bread makers,
Premier Foods (trading as Blue
Ribbon Bakery), Pioneer Foods
(trading as Sasko and Duens
Bakeries) and Tiger Food Brands
(trading as Albany Bakeries), have
squeezed him out of business and
left him broke with a R700,000 bill.
The firms were investigated by the
Commission for fixing the price of
bread and allocating markets to the
detriment of consumers. Together,
the four bakeries enjoyed a market
share of between 50 to 60 percent
of the domestic bread market in
South Africa.
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A brave entrepreneur
		
made a difference
Imraahn Mukaddam, Cape Town businessman, blew the
whistle on the bread cartel back in 2007. His suspicion
was raised when his bread supplier told him that the price
of bread would be going up by 30 cents, and that all the
other suppliers would also be raising the price by the same
amount. “At my peak sales, I was was serving about 70 shops
and distributing about 5000 loaves of bread a day…up until
the point where I blew the whistle on the companies.”

Pioneer also agreed to a pricing commitment amounting
to a reduction of R160 million in its gross profit when
benchmarked against a similar period in the previous year.
In December 2010, the firm reduced the price of standard
white and brown loaves of bread by an average of 30 cents.
The price reduction was in addition to any other promotional
discount to retailers. The price of flour was reduced by an
average of R350 per ton.
These outcomes went beyond the repetitive cycle of
prosecuting and fining cartelists. They addressed issues
at the heart of the Commission’s existence; among other
things providing consumers with competitive prices and
product choices; and ensuring that small and medium-sized
enterprises have an equitable opportunity to participate in
the economy.
Commissioner Tembinkosi Bonakele says this is perhaps the
most significant case in the past 15 years. “Bread is a staple
product; people eat bread almost every day.” Tembinkosi
says the cartel extended to the milling of flour and maize
meal, which are all basic products that the majority of the
people rely on.

Imraahn Mukaddam, Cape Town businessman
Eventually, the three firms admitted to their involvement in
the cartel. During 2007 Premier Foods sought leniency from
the Commission for its role in the cartel. Tiger Consumer
Brands and Foodcorp subsequently negotiated agreements
(consent order agreements) with the Commission in which
they agreed to pay fines and desist from the conduct.
Pioneer opted to fight the case before the Tribunal resulting
in a fine in 2010.
For Imraahn, the battle continues. He claims the cartelists
sabotaged his bakery and bread distribution business after
they learned of him approaching the Commission about
their conduct. He has launched the first class action lawsuit
in the country’s history, claiming for civil damages on behalf
millions of bread consumers harmed by the cartel.

Impacts of disbanding the cartel
One of the most important outcomes of busting the cartel
was not the hundreds of millions in fines paid by the firms,
but rather the creative remedies that were sought to correct
the wrongs of the past. One of the remedies included
the National Treasury agreeing to apportion R250 million
of the fines to establish a fund, managed by Industrial
Development Corporation, to finance entrants and smaller
firms in the value chains affected by exclusionary conduct
and entry barriers raised by the cartel members to protect
their position.

The disbanding of the bread cartel took a long time in
coming. Since 2006, the Commission prioritised food and
agro-processing because of the prevalence of cartels in
the sector and the impact of anticompetitive behaviour
in the sector on consumers, especially low income
earners. The Commission’s work in this area involved
research and initiation of investigations where information
uncovered indicated the likelihood of a contravention of
the Competition Act. In the bread cartel, the Commission
received complaints from members of the public, such
as Imraahn and information from firms who applied for
corporate leniency for participating in cartels.

“I’m very proud of this case…
whenever we present it to our
international counterparts, they tell
us that they have never seen anything
like this in the world. It’s literally a
bread and butter issue that we were
able to tackle,” says Tembi.
The impact of the Commission’s interventions on the price
of bread, may have been dampened by exogenous factors
including the price of wheat (input costs). But one can only
imagine what the price of bread now might have been had
no intervention taken place.
The wide media attention attracted by the case also served
to make consumers more aware of the Commission and
how the Competition Act can protect and benefit them.
“We are now starting to see that people know that if they see
suspicious conduct, they can complain to the Commission
and something can be done about it,” concludes Tembi.

Excerpts from Imraahn Mukaddam: http://africasacountry.com/the-film-about-the-small-businessman-who-took-on-the-bread-cartel/
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The collapse of the
construction cartel
Massive collusive tendering laid bare

An aura of excitement and celebration descended on many south Africans and Africans when, on 15
May 2004, Joseph “Sepp” Blatter, the president of the Federation of International Football Association
(FIFA), announced that South Africa would host the 2010 Soccer World Cup. It was history in the making
as South Africa would become the first African nation to host one of the world’s most loved sport – who
would have thought it would involve such massive and wide-spread anticompetitive conduct?

Background
In preparing to welcome millions to its shores, the country
had to among other things expedite its infrastructure rollout programme. Six years preceding the world cup saw
mega construction projects simultaneously taking place in
the country. New stadia, road networks, and railway lines
were being constructed, and refurbishment of old buildings
and roads were undertaken on a mammoth scale. There
was hope that such a great demand for manpower would
alleviate South Africa’s high unemployment rate, no matter
how brief that would last.
The wonderful legacy of the 2010 world cup still lives on
with, the memory of a sublime event, better roads and worldclass stadia to mention but a few. About six months after the
2010 World Cup, the Commission launched a Construction
Fast- Track Settlement Project (CSP), inviting firms in the
construction sector to settle collusive practices in bidding
for projects in the public and private sectors. This ensued
after the Commission’s investigation which was initiated
in 2009, uncovered widespread anticompetitive conduct
through various collusive arrangements involving more
than 300 different projects and tenders that were subject
to bid rigging. These projects and tenders included some
of the major infrastructure developments in South Africa,
including the Soccer World Cup stadia and national roads.
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The World Cup stadia were only
a fraction of the total projects
that were subject to bid rigging.
The extent of the collusion in the
industry was laid bare when the
Commission reached settlements
with 15 construction firms for
collusive tendering.
The firms were fined a combined penalty of R1,46 billion
in July 2013 by the Tribunal - the biggest fine ever
recommended by the Commission in a single process.
During the settlement agreement hearings led by Norman
Manoim, chairperson of the Tribunal, construction bosses
were put on the hot seat to explain why they allowed
the collusion to fester under their watch. Almost all the
executives maintained they were not aware of the collusive
behaviour until the Commission’s investigation. Tribunal
members demanded to know if there had been any
sanctions against identified corrupt employees. It however
became apparent that little if no action was taken. One
of the reasons cited was that most of the employees had
already resigned from the companies.

Fast track
behind the scenes
The work in the construction sector started as pretty
much a research project on infrastructure cost escalation
that were above the consumer price idex excluding
mortgage costs (CPIX), prompted in part by National
Treasury. It was also informed by experiences of the
Dutch and United Kingdom Competition Authorities. The
visit to the Netherlands by the then Commissioner and
Deputy Commissioner, Shan Rambututh and Tembinkosi
respectively, was a watershed moment in shaping what
was to happen in South Africa.
Deputy Commissioner Oliver Josie said, “The CSP had
strategic importance for the Commission, construction
being a priority sector and an important growth driver for
the country’s economy. Like most successful projects,
there are always achievements and lessons to be learnt.

Highways and byways
The South African National Roads Agency Limited
(SANRAL), was one of the state’s entities severely
affected, whose rigged projects include the Gauteng
Freeway Improvement Project (GFIP). The project was
for the addition of lanes, construction of retaining walls,
bridges and structures as well as various intersections on
the southern sections of freeways around Johannesburg.
Concor in a joint venture with Stefanutti reached agreement
with WBHO on or about 2006 in respect of the GFIP which
comprised of three packages, namely; Package A, B and E.
In terms of the agreement Concor, Stefanutti and
WBHO agreed to allocate the various packages among
themselves. They further agreed to exchange cover prices
to give effect to the allocation arrangements. The tender
for Package A was awarded to Group Five, Package B
was awarded to WBHO, and Package E was awarded to
Group Five.

When the Tribunal handed down the fines to the
15 firms, it marked the end of the CSP. This was a
culmination of more than two years of dedicated work
from a team, including a project manager, investigators,
inhouse counsels and advocacy staff. One of the biggest
challenges was the settlement process. The team
had to deal with 18 firms who had different executive
management and counsel with diverse negotiating
approaches. This was a long trying period but the 15
final settlements at the Tribunal were the outcome
of a well-executed negotiation process on the part of
the Commission.”
Josie commended the excellent collaboration between
the three streams that made up the project team and
enabled the smooth execution of the project. “The
success of this project was reflected in the extensive
media coverage and the important debates it elicited,
especially around executive accountability, civil damages
and the quantum of penalties,” he concluded.
The CSP project leader and principal investigator,
Makgale Mohlala said, “The Commission discovered
interesting evidence about the cartel. It was able to learn
the different methods that the firms used to collude and
understand how this very old cartel was able to operate
undetected for so long. The cartel dates back to the late
1980s when it was more formalised. The members kept
a book in which it recorded all the work allocated. The
members started fighting with each other in the 1990s
but the cartel still continued, albeit less formally.”
They started to collude through bilateral and trilateral
agreements - they would also meet after tender briefings
to agree on who would win the tender and on how much
the winning bidder would compensate the others. The
other firms would agree to submit substandard tenders
and would in return be paid a losers fee. Such payment
would often be disguised as ‘equipment hire’.”
Makgale confirms that the project was a huge success
and the Commission learnt much from the process.
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Green Point
As one of the host cities of the 2010 World Cup, the City of Cape Town embarked on a project for the construction of
Green Point Stadium including its surrounding infrastructure. WBHO reached an agreement with Group Five on or about 13
December 2006 in that WBHO provided a cover price to Group Five to enable the former, which was in a joint venture with
Murray & Roberts to win the tender. The tender was awarded to the Murray & Roberts / WBHO joint venture.

Not under my watch
One of the executives who came out to condemn the
practices was Roger Jardine, the former chief executive
officer of the Aveng Group, a JSE-listed, global
infrastructure group operating in 30 countries. The
company was one of the firms that participated in the CSP,
admitted guilt and paid a fine of about R306,5 million. In
a public lecture delivered at the Wits Business School in
October 2013, Jardine said collusion and corruption had
shaped how people had come to view the construction
industry, but that corruption was also a more pervasive
issue in our society, extending beyond just one industry
or sector.
He declared, “I want to warn all directors and senior
officers of companies who are tempted to engage in
collusive or cartel behaviour. You should not only focus on
the profitability of a cartel but you should realise that cartel
behaviour comes at a major cost which includes creating
an internal climate where trust and suspicion dominate
corridor talk as internal investigations unfold. It also brings
on reputational risks, financial exposure, and exhausts
management’s time. My message is simply this: The long
term costs of cartel behaviour are materially worse than
the benefits of any possible short term profits.”
It is also encouraging to see other provisions of the
Competition Act being exercised, eg it provides for parties
who suffered damages as a result of a prohibited practice
to institute a civil claim for reparation in a civil court. The
Tribunal has already issued certificates enabling parties to
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pursue civil claims for damages. The law does not make
provision for the Commission to pursue such claims,
but the Commission is an important enabler of such
subsequent action.
SANRAL said it will do everything in its power to ensure it was
repaid any damages it suffered because of the bid rigging and
collusive tendering by construction companies involved in
its contracts.
The City of Cape Town has already received certificates
from the Tribunal, paving the way to proceed with civil
damages claims. The Commission is very interested to see
the outcomes of these claims in the courts.

Regulatory body – the CIDB
The Construction Industry Development Board’s (CIDB)
chief executive officer, Mzwandile Sokupa said, “The CIDB is
currently conducting its investigation which may be followed
by a formal enquiry. The body has various sanctions that the
investigating committee can impose on a firm if found guilty.
The sanctions may include a fine, suspension, removal from
the register or a combination of sanctions.”

Conclusion
In the future it will be critical that executives and even
average employees encourage a competitive culture in
their work environment. Fair and efficient competition
will hopefully lead to bringing down the costs of future
infrastructure investments and incentivise firms toward
innovation and efficiency in future projects.

IMPACT
ASSESSMEN T S
Fifteen years on, how have Competition Authorities
contributed towards inclusive growth?
It is becoming increasingly important for competition
authorities to demonstrate the impact of their activities,1
beyond the sound bites and monetary penalties imposed on
firms. After all, the concerned firms perceive the penalties
to be high while the public perceives those penalties to
do little to recover the harm suffered (cases that come
to mind are the bread cartel and the construction cartel).
Consumers specifically become agitated when prices
increase following the imposition of penalties and assume
that the price increases are an attempt by the firms to
recover the penalties.
There is consensus that anticompetitive conduct is harmful
to the economy and consumers specifically. The harm arises
because of output reduction, higher prices, reduced nonprice rivalry and/or reduced consumer choice. When firms
engage in anticompetitive conduct, they have a reduced
incentive to improve efficiencies, to lower costs and reduce
prices, as they will not be under threat of losing business to
their rivals. Social, business and political stakeholders are
also insisting on benefits of competition policy enforcement.
Competition authorities are increasingly being required to
account for their contribution to transforming the economy
and empowerment in response to past and present
exclusions and in line with the objectives of competition law
in South Africa.
Impact assessments are carried out under three main
categories: (1) estimation of the impact of activities; (2) expost evaluation of specific enforcement interventions and
of their impact on the affected market(s); and (3) evaluation
of the broader impact of competition policy. The impact
estimation assessments involve estimating the likely impact
of enforcement interventions on the basis of assumptions.
The ex-post evaluation of a specific enforcement intervention
involves the assessment of the impact on the relevant
market(s) of a specific decision with respect to mergers or
to alleged violations of competition law. The assessment
tries to determine the actual effects that the decision has

1

had on: prices, entry, quality and other relevant variables.
The objective is to understand if the decision was really the
most appropriate one that could have been taken. Since
an ex-post evaluation tries to determine the actual effects
of a decision it is normally performed a few years after the
decision has been issued to allow enough time for its effects
to manifest. Finally, impact assessments are carried out as
evaluations of the broader impact of competition policy on
macroeconomic variables.
At the outset, it should be noted that the causal
relationship between competition law enforcement and
economic outcomes is complicated by various factors,
making impact assessment a complicated exercise.
Though increased competition is expected to lead to lower
prices, innovation and also higher rates of participation in
the economy; specific competition law interventions can
appear to have neutral or even counter-intuitive effects
in the market. The effects of enforcement action on a
market take time to manifest themselves in procompetitive
outcomes (such as lower prices), making it difficult to
attribute market outcomes to competition authorities’
interventions. Market outcomes are also influenced by a
range of domestic and global factors, further bedevilling
attempts at drawing causality. In the short run, prices may
rise or stay the same in spite of anticompetitive conduct
being uncovered and penalised.
Boxes 1 and 2 provide overcharge estimates in wheat
flour and precast concrete products. It is impossible to
know with certainty how the markets would have exactly
evolved in the absence of the collusive behaviour. Prices,
sales volumes and profit margins, all depend on a range
of factors and complex interactions between market
participants that are not easily estimated. For this reason,
the estimation of a hypothetical set of conditions but for
world relies on a number of assumptions. However, that it
is difficult to measure the overcharge should not lead to
the adoption of arbitrary rules of thumb.

The Commission has identified impact assessments as a strategic priority.
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Estimates of overcharges following the
uncovering of the wheat milling cartel
Wheat flour is an important product for all South
Africans. Wheat flour is a key input into bread, one of
the main staple foods. Wheat flour is sold to different
users who include industrial customers, independent
bakeries and end consumers who buy flour packed in
smaller packs from retailers for domestic use.
Prior to 1996, the state regulated wheat markets
with the Wheat Board acting as the sole buyer (from
farmers) and seller (to processors) at predetermined
prices. The Wheat Board therefore regulated and
marketed wheat through a single channel marketing
system. The new democratic government liberalised
agricultural markets with a view to increasing
competitiveness, that would result in lower prices
of flour and downstream products such as bread.
Following liberalisation in 1999, wheat flour
producing firms formed a cartel effectively replacing
public regulation with private regulation. The cartel
was composed of the largest firms involved in wheat
milling, including Pioneer Foods, Foodcorp, Tiger
Brands and Premier Foods.
On the flour side, the cartel fixed prices and allocated
customers. The same firms were also involved in
cartel conduct involving their other activities; in
so doing, fixed bread and maize meal prices, and
allocated customers for bread during the same
period. The cartel operated from 1999 to early 2007
when Premier Foods applied for corporate leniency
under the Commission’s Corporate Leniency Policy.
The cartel operated by way of private meetings and
telephonic contacts, which began in 1999. Cartel
meetings took place at regional and national levels
with meeting dates being set in advance and different
people chairing the meetings.
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On 9 November 2007, Tiger Brands settled with the
Commission for its involvement in the bread and
milling cartels. Under this agreement, Tiger Brands
corroborated Premier Foods’ allegations, provided
additional evidence on the milling cartel and agreed
to pay a penalty of R98 million. Foodcorp entered into
a consent order agreement with the Commission on
6 January 2009 and agreed to pay a penalty of R45
million. Foodcorp settled the allegations relating to
the milling cartel on 12 December 2012 and agreed to
pay a penalty of R89 million. Pioneer Foods elected
to litigate against the allegations of cartel behaviour
in the bread market(s) and on 3 February 2010 the
Tribunal found that it had engaged in cartel behaviour
and ordered Pioneer Foods to pay a penalty of R196
million. Pioneer Foods elected not to litigate against
the milling cartel allegations, and instead reached
an agreement with the Commission. The complex
agreement between the Commission and Pioneer
Foods included an administrative penalty (part of
which was set aside for the establishment of an
Agro-processing Competitiveness Fund), and a price
reduction/margin sacrifice on flour and bread for an
agreed period.
In a recent study of cartel overcharges by the wheatmilling cartel conducted by the Commission’s Chief
Economist, Liberty Mncube, it was found that
overcharges relating to wheat flour (white bread flour,
brown bread flour and cake flour) sold to independent
bakeries ranged between seven percent and 42
percent. In other words, Mncube finds that prices to
independent bakeries were between seven percent
and 42 percent higher than they would have been had
the wheat-milling cartel not existed.

Estimates of overcharges following the uncovering
of the precast concrete products cartel
An in-depth study by the Commission employees
namely; Junior Khumalo, Jeffery Mashiane and Simon
Roberts of the concrete products cartel uncovered
by the Commission towards the end of 2007
demonstrated the positive effects of competition
enforcement on prices and entry. This long-running
cartel was established in the early 1970s and ended
as a result of the Commission’s Corporate Leniency
Policy (CLP) which led to Rocla Pty Ltd (a subsidiary
of Murray and Roberts) coming forward and revealing
crucial details about the cartel.
Following the Commission’s focus on collusion
in construction, Rocla took legal advice about
their involvement in the cartel and contacted the
Commission, with its application for corporate
leniency being filed on 7 December 2007. Under
the Commission’s CLP a participant in a cartel is
not subject to a penalty under the Competition Act
in exchange for revealing the extent of the cartel
and cooperating fully in prosecuting the remaining
members. It should be noted that this does not
exempt the firm from any claims for damages that
may be brought by customers.
Thus, while other firms appear to believe that the
cartel was ending of its own accord in late 2007, Rocla
(one of the two main cartel instigators) was ending its
role in the cartel after more than three decades.
The cartel was mainly focused on precast concrete
pipes and culverts. These are products used in
various construction applications such as road
construction and earthworks, and are important for
the government’s infrastructure development drive.
According to Rocla, it and nine other firms had
engaged in anticompetitive conduct involving market
allocation, price fixing and collusive tendering. Cartel
members agreed market shares along regional lines,
including the types of products each was allowed to
produce. Market shares by product were allocated
in defined areas around Johannesburg, Durban and
Cape Town. Firms agreed that only Rocla would
supply in the rest of the country.
In 2010, the Competition Tribunal imposed administrative penalties on all the nine implicated firms,
who had admitted guilt. The study found that former
cartel members are now supplying wider product
ranges and over much wider areas. For example,
during the cartel period SPC (around Johannesburg)
and Cobro (around Durban) did not make culverts.

Similarly, Concrete Units agreed not to supply
concrete pipes in the Western Cape. These firms
have all extended their range and products since the
end of the cartel. In fact, SPC now supplies the whole
product range that was covered by the cartel and far
outside the 150 km radius around Johannesburg (in
effect Gauteng) within which it agreed to stay under
the cartel. Cobro is now delivering in the northern
parts of the Eastern Cape. Concrete Units, which
under the cartel was limited to the regions around
Johannesburg and Cape Town, now reaches areas
as far as Limpopo, Mpumalanga and the Free State
on a regular basis, and has added concrete pipes to
its product range in the Western Cape.
All this indicates that SPC’s supply of only concrete
pipes in Gauteng was an artificial construct of the
cartel and not an economic constraint on its ability
to supply a larger product range and over a wider
geographic area.
It is also notable that since the demise of the cartel
five new players have entered various product and
geographic markets which were previously the reserve
of the cartel. This points to the fact that the stability
of any cartel lies in its ability to prevent new entry.
Using pricing data from the greater Johannesburg
and Durban regions, the study shows that the cartel
resulted in substantial consumer harm by charging
prices above the competitive level. Concrete pipes
prices in both areas did continue to increase for
some 18 months after the uncovering of the cartel.
However, from mid-2009 to June 2011, the study
estimates that prices declined by 37 percent in the
Durban area and 27 percent around Johannesburg.
It could be argued that these large declines were due
to factors such as the general decline in construction
activity which occurred in 2009. However, after
controlling for such factors, it is shown that the
decline in prices was mainly due to the ending of the
cartel. This is consistent with submissions made by a
former cartelist, who explained that price pressures
in recent years have been a result of increased
competition rather than a lack of demand.
The study estimates the amount of the cartel
overcharge by calculating the difference between the
actual prices charged and the price that would have
been charged without the cartel (the counterfactual
price). Estimates indicate a 51 percent to 57 percent
overcharge in the Durban area, and 16.5 percent

23

to 28 percent for Johannesburg. These consumer
overcharge estimates are very high by international
comparison, and suggest that this was a very
damaging cartel. International surveys of cartel
overcharges find that only five percent of cartels
have resulted in overcharge estimates that exceed
50 percent, and most overcharge estimates are in
the order of 15 percent to 25 percent.
The challenge in estimating a consumer overcharge
is that such a calculation can only be done with a
reasonable level of accuracy after prices of the
cartelised products have fallen towards competitive
levels, allowing for the construction of a reasonable
counterfactual price. What complicates this exercise
further is that normally prices do not fall immediately
after the uncovering of the cartel but rather
take some time as the colluding firms intimately
understand each other’s businesses and how to
prevent competition.
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In this particular case, prices only fell towards
competitive levels some time after the cartel
ended. This transition period can be attributed to a
number of factors. The long duration of the cartel
indicated the collusive behaviour was particularly
entrenched. Contracts agreed under the cartel were
also only delivered some months afterwards (when
the revenue was booked). In addition, the main
cartelists continued to share monthly volume data
through the industry association, enabling them to
continue tracking market shares, identifying if there
were deviations and dampening competition.
Furthermore, the former cartelists took time to
make and implement the decisions that saw them
expanding into previously reserved products and
geographic markets. It will also take time for new
entrants to achieve a scale that is necessary to
compete effectively.

SAVINGS TO CONSUMERS
POST THE CEMENT CARTEL

One of the goals of the Competition
Act, is “to provide consumers with
competitive prices and product
choices.” In this article, we focus
solely on the direct financial
benefits to consumers.

on the cement cartel. Importantly, PPC also agreed to stop
sharing detailed sales information through the industry
association (Cement and Concrete Institute or C&CI), an
important instrument that had been used by the cartel to
sustain its operations.

We derive conservative estimates of the impact of the
Commission’s intervention following the uncovering of the
South African cement cartel. To do this, we estimate the
avoided price as a result of the uncovering of the cartel and
the avoided duration in years (the avoided duration is the
estimated expected future duration of a cartel, using case
specific information). We estimate the annual impact on
consumers by multiplying the sales of the affected goods
by the price increase caused by agreement. We estimate
consumer savings, by multiplying the annual impact by the
number of years we believe the cartel may have remained
operational, but for the Commission’s intervention.

The cartel members had devised ways of continuing to
coordinate their behaviour after the government disbanded
an officially sanctioned cartel in 1996. Before 1996, the cartel
had been exempt from competition legislation. In anticipation
of the disbandment of the cartel in 1996, cement producers
agreed in 1995 that each producer would continue to hold a
market share they enjoyed during the official cartel period.
However, immediately after the cartel was disbanded, a
price war ensued, prompting the producers to meet in 1998
and devise ways to bring the market back to “stability”.

The Commission initiated an investigation into the cement
industry in June 2008, after conducting a scoping study
in the markets for construction and infrastructure inputs.
Subsequently, Pretoria Portland Cement Company Limited
(PPC), the largest cement producer in South Africa, applied
for leniency around August 2009 and agreed to fully
cooperate with the Commission by providing information

The cartel involved price fixing and market allocation through
the allocation of market shares and territories by the main
cement producers (PPC, Lafarge, AfriSam and NPC-Cimpor).

How the cartel operated

This meeting culminated in agreements on market shares,
the pricing parameters for different types of cement, the
scaling back of marketing and distribution activities with
agreed closure of certain depots in certain regions and
banning of discounts on higher quality cement.
In order to police the agreement and deal with the cartel
problem of cheating, the cement producers devised an
elaborate scheme of sharing detailed sales information
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through the C&CI. The information sharing saw individual
firms submitting their monthly sales figures to the
association’s auditors according to the geographic region,
packaging and transport type, customer type, product
characteristics and imports. The data was then aggregated
by the auditors, before being disseminated to the cement
producers by the C&CI.
Given the high concentration level of the cement industry,
firms could use the aggregated data received from the
association to monitor their own market share. If there were
any deviations from an agreed target, a firm could discern
from the data exactly where the deviations came from.
Therefore targeted punishment or volume shedding could
be undertaken without causing a price war or in any way
destabilising the market.
The Commission concluded settlement agreements with
AfriSam in November 2011 and Lafarge in March 2012.
The two firms also confirmed the existence of the cartel and
its modus operandi. The two firms paid settlement fines of
approximately R125 million and R149 million, respectively.

The Commission’s investigation
Prior to the 2008 investigation, the Commission had an earlier
investigation in which it conducted raids on the premises
of PPC and Slagment as early as 2000. PPC and Slagment
successfully challenged the raid resulting in the return of
the raided documents. It is probable that these documents
contained details of the 1998 agreement, and therefore it is
likely that the cartel could have been uncovered then but for
the legal challenge.
Estimating the avoided price invariably involves comparing
the outcomes in a world in which there is a cartel to where
there is no cartel. This involves constructing a counterfactual
price and comparing it to the observed price. Holding
everything constant, the difference between the two is
attributable to the intervention. There are various methods to
estimate ‘counterfactual’ prices and each differ with respect
to their conceptual complexity and underlying assumptions.
In this case, we used the during and after approach which
basically compares the price during the cartel period with
the price in the same market after the cartel period.
To do this, we model the cement price during and after the
cartel using a multivariate econometric model that takes into
account relevant control variables. These control variables

include a set of determinants of the price in the cartel and
non-cartel periods such as cost of production,raw materials
that go into the production process of cement and variables
that account for demand.
In simple terms, the model estimates the cement price at
time as a function of the price of coal, limestone, iron ore,
energy, oil and construction. The cost shifters are selected
based on the inputs that go into the production process of
cement. The price index of construction, which measures
the construction activity in the economy, is used as an
instrument for the demand of cement. Thus, in this model,
cement price is determined by cost and demand factors,
which resonates with the real world.
In order to estimate the effect of the cartel, we include the
dummy variable in the regression equation, which takes a
value of ‘1’ during the cartel period and a ‘0’ otherwise. The
corresponding coefficient captures the difference of the
price between the cartel period and the non-cartel period.
It is noted that the accuracy of the estimation, depends on
how well the model can explain the observed variation in
actual prices in the market.
The regression results based on data from January 2008
to December 2012 show that the price difference between
the cartel period and the non-cartel period (i.e. the price
overcharge) is 7.5 percent and is statistically significant at
one percent. Statistical significance of one percent simply
means that, given the model, the probability of the estimated
effect of the cartel on price to have occurred by chance
alone is less than one percent.
We also extended the model to account for the global financial
crisis of 2008. With this extended model, the price difference
between the cartel period and the non-cartel period is 9.7
percent and statistically significant at one percent. Note,
however, where hard core anticompetitive practices involve,
for example, price-fixing and market sharing, recent academic
evidence by Connor (2009) supports a median overcharge of
between 17 percent to 30 percent.
Using these estimates of overcharges, the consumer savings
as a result of the Commission’s intervention is approximately
in the range of R4,5 to R5,8 billion for the period 2010 to
2013. However, had the Commission been successful in its
first investigation, the consumers savings
would have been approximately in the
ange of R14,9 to R19,3 billion for the
period between 2000 and 2013.

A lag of 3 months is allowed to adjust the industry response to exchange rate and availability of oil for domestic consumption. A lag of 4 months is allowed to adjust industry response to twice a year price revision by the
cement companies. A lag of 6 months could have been appropriate however, construction data are quarterly
issued and hence lags of 4, 5 and 6 could have had same impact on the dependent variable.
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Was the Banking
Inquiry beneficial
to the consumers?
Background
The Banking Inquiry was established by the Commission in August 2006 in terms of Section 21 of the Competition Act to
examine certain aspects of competition in retail banking in South Africa. Section 21(1)(a) of the Competition Act gives the
Commission the responsibility to implement measures to increase market transparency.2 The subject matter of the enquiry was
to assess the feasibility of improving access by non-banks and would-be banks to the national payment system infrastructure,
so that they can compete more effectively in providing payment services to consumers; assess the level and structure of
charges made by banks, as well as by other providers of payment services; and assess any other aspect relating to the
payment system or the abovementioned charges which could be regarded as anticompetitive. The Inquiry into the banking
sector included a series of hearings, and culminated in a report and 28 recommendations.
The Commission made a decision in 2013 to conduct an impact assessment to track the progress made by the banking sector
in implementing the Banking Inquiry recommendations. Part of the activities undertaken involved interviewing participants in
the banking sector to get their views on the developments within the industry post the Banking Inquiry. This article assesses,
whether and to what extent the recommendations were implemented and points out aspects that might still require further
engagement with the banking sector.

Banking Inquiry recommendations and implementation
The Banking Inquiry recommendations were summarised into three categories, namely those that related to consumer
protection; interchange setting; and access into the payment system.

2

The Competition Amendment Act, 2009 has now made provision for market inquiries (Chapter 4A)
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Consumer protection
The recommendations that related to consumer protection are summarised in the table below (Table 1):
Table 1: Consumer protection recommendations
Category
Consumer
protection
concerns

No.
1

Recommendation
Reduce penalty fees on rejected debit orders. Cap the penalty fee at R5.

2

Consumers should be able to cancel debit orders at any time.

11

The honour all products rule requiring merchants to accept debit and credit cards, for example, should be abolished
but the no surcharging and honour all cards (issued by all banks) rules should be left in place

20

Minimum standards for disclosure of product and price information should be included in the code of banking practice

21

The Banking Association should encourage lower prices for banking services to be applied particularly to
low income consumers

22

Customer profiles should be developed to facilitate comparative shopping

23

A centralised fee calculator should be put in place

24

The Commission should advocate with the Department of Trade and Industry to allow for comparative advertising

25

If recommendations regarding improving comparisons are not put in place within 2-3 years, the Competition
Commissioner should consider obliging the banks to put in place a “basic banking product”

26

A switching code should be developed to ease account switching

27

A Financial Intelligence Centre Act (FICA) information hub should be developed and put in place by Treasury
to ease account switching

28

The Banking Ombud’s role should be expanded to include overseeing rules on information disclosure
and account switching

Recommendation 1 was not implemented as the National Treasury (Treasury) disagreed that the fee needed to be
capped. The Treasury argued that penalty fees needed to be reduced through downward competitive pressures. The banks
however made a commitment to reduce the penalty fees and subsequently penalty fees on rejected debit orders have been
unilaterally lowered by the banks where they range between R0 to R9.50 (as opposed to penalty fees of up to R105 for
current accounts and up to R36 for basic transmission accounts in 2008). Consumers can cancel debit orders at any time,
as per recommendation 2, and communication of how debit orders work and how to cancel them have been included in
the Code of Banking Practise (CoBP) 3. Banks have agreed to reduce debit order abuses and developments such as codes
for each debit order allow customers to see the beneficiaries on their statements. Furthermore banks have started sending
notifications via SMS which inform customers that they have insufficient funds before a debit order occurs.
Minimum standards of disclosure on products and prices have been implemented in the CoBP as per recommendation 20.
CoBP notes that banks should provide an effective and adequate disclosure of information including terms and conditions
of products and services and should include the respective tariffs for goods and services. Furthermore the recommendation
noted that terminology be standardised and communicated in ‘plain language’; this has also been implemented in CoBP.
The implementation of this recommendation may explain why fee structures are more transparent.
Bank charges directed at low income earners, as per recommendation 21, has been facilitated through the continuation of
Mzansi Accounts; low cost bundled transaction packages; and the emergence of banking products that target low income
earners through lower transaction fees.
Recommendations 22 to 25, relate to the establishment of processes that facilitate comparisons between products and
prices. This included a generic public customer profile to be facilitated by the Banking Association of South Africa (BASA) 4;
the establishment of a centralised banking fee calculator; and the lifting of comparative advertising restrictions. The Treasury
took an opposing view to the public generic profile suggesting that it can help facilitate collusion. The public generic profile
has therefore not been implemented meaning that bank fees are still difficult to compare. A centralised fee calculator was
also not implemented, However, the Treasury advocated that banks may individually provide a fee calculator in branches
and via other channels to reduce costs.
In light of switching, recommendations 26 to 27, the CoBP includes a commitment to smooth the switching process
including transferring debit and stop orders, and facilitating salary payments. It also lays out the specifics of what one

3
The CoBP was revised in 2012 to address many of the recommendations of the Banking Inquiry as well as comply with the Consumer
Protection Act. All members of the Banking Association of South Africa (BASA) abide by the CoBP.
4
BASA is an industry body representing all banks registered and operating in South Africa. Currently it has 31 member banks which include
both South African and international banks.
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can expect from one’s old and new bank, including information such as a switching guide, loading of stop orders and
beneficiaries and closing of accounts within set timeframes.
It has not been possible to set up the FICA information hub, which was proposed in order to facilitate account switching.
The key barrier to the implementation of this proposal is that it is not clear whether the original bank or the new bank would
be responsible in the event that FICA was not complied with.
Interchange setting
The South African Reserve Bank (SARB) defines interchange in the context of payment systems to be “the process whereby
banks, through their devices, systems and procedures, facilitate the acceptance, collection, exchange, clearance and
settlement of payment instruments utilised by their customers within the National Payment System” (SARB, 2012). The
recommendations apply to two types of interchange, namely card interchange and ATM interchange. Basic definitions on
how the interchange works are summarised below.5
ATM interchange refers to the fee that the issuer pays to the acquirer as a result of an off-us transaction. The issuer then
charges the cardholder its own (higher) fee for the off-us transaction which takes into account the interchange and its own
fees. Card interchange is more complicated and arises where payments for goods or services are made as per the four party
payments system model, described in Figure 1 below.
Figure 1: Four party payments system model and interchange

Interchange deducted by paying bank

Payer’s
bank

Credit card purchase: 1.71%
(Debit card purchase: 0.55%

Recipient’s
bank

R100 — R1.71
R100

R98.28 - x

Payer

Recipient

Essentially when the cardholder makes a payment, the acquirer sends the issuer an instruction to pay it, the issuer then pays
the purchase price minus the interchange fee via a switch, the switch charges a small fee and the net purchase price reflects
in the acquirers bank account, the acquirer then pays this amount into the merchants bank account minus its own fees.
Therefore the amount that reflects in the merchant’s bank account is the purchase value less the interchange, the switch fee
and the acquirer’s fee. For example, where a consumer wishes to buy groceries for R100, they would present their credit
card to the grocery merchant, who swipes the card through a Point of Sale (POS) device provided by and/or connected to
the merchant’s bank. The merchant’s bank (acquirer) then sends a message to the payer’s bank (issuer) to deduct R100 from
the payer’s account. The issuer then pays R100 less the interchange rate (say R1.71) to the merchant’s bank, a switch fee is
deducted (say R0.14), and then the acquirer deducts its own fee (say R1.15) before depositing the funds into the merchant’s
account (where R97 is reflected in its account).

5
Before explaining how interchange works, the following needs to be defined: the payer is defined as the cardholder, the payer’s bank is
defined as the issuer, the facilitator that makes payments interoperable between banks is known as the switch (which is Bankserv in South
Africa), the recipient of the payment is known as the merchant, the recipients bank is known as the acquirer, transactions done at the
cardholders own bank is known as on-us transactions, transactions done by a cardholder at other banks is known as off-us transactions,
card present transactions refer to whether the payment card is present for a transaction such as at a point of sale transaction, and card not
present transactions refer to when a payment card is not present for the transaction as in the case of online payments
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The recommendations that related to interchange setting are summarised in the table below (Table 2):
Table 2: Recommendations relating to interchange
Category
Interchange

No.
3

Recommendation
Direct charging should replace interchange for Automated Teller Machines (ATMs)

4

Issuers of ATM cards should charge consumers directly for off-us transactions under ATM direct charging

5

Banks should not be allowed to discriminate in their direct ATM charges between issuers of ATM cards

6

If direct charging is not implemented within a reasonable period the Commission should initiate a section
4 investigation into carriage fees

7

Further research is required to assess whether direct charging should be implemented for mini-ATMs and cash
back at point of sale (POS)

8

An independent, transparent process should be implemented for determining interchange rates

10

Card schemes should abolish the rule preventing cash back at point of sale (POS)

12

The Commission should consider initiating a complaint into the charging of interchange for Electronic Fund
Transfer (EFT) transactions

13

If interchange for EFT transactions is necessary, it should be included in the transparent process set out
in recommendation 8

14

Interchange for Early Debit Order (EDO) transactions should also be brought into the transparent process
set out in recommendation 8

Instead of paying ATM interchange, the Panel recommended, (as per recommendations 3 to 7), that customers should
be charged directly for withdrawing money. This proposal was refuted by the Treasury and has not been implemented. The
reasons for this are because the benefits of the direct charging model versus interchange are not clear. Research suggests
that the direct charging model increased costs to consumers in Australia, and the benefit to consumers (of a hybrid model)
in the UK are not clear. Banks have however agreed to two commitments relating to improving ATM transparency, these
include: providing a detailed breakdown of fees and charges in their statements; and displaying a message on the ATM
screen indicating that an additional fee will be charged for off-us transactions.
Recommendation 10 refers to the abolition of rules preventing cash-back at POS. This recommendation has been
implemented and banks have partnered with retailers such as Pick n Pay, Spar and Shoprite in order to facilitate cash-back
transactions. As a result, one can withdraw money for as little as R1.05 at retail store tills.
Recommendation 8 suggested that a “new independent, objective and transparent regulatory process for interchange
in payment card and payment streams.” Initially interchange rates were set bilaterally and later set multilaterally by the
Payments Association of South Africa (PASA). There was agreement from the various stakeholders including the Treasury
and the SARB that the development of a process to determine interchange was important. It was decided that the SARB
should facilitate and oversee a revision of interchange rates for all payment streams. This was facilitated through the
Interchange Determination Project (IDP) which saw new interchange rates set for ATM and card payment transactions, as
well as POS cash-back withdrawals. New ATM interchange rates were set in December 2013 where the rate changed from
R3.25 + R0.65 per R100 withdrawn to R3.48 + 0.53 percent (value withdrawn). In March 2014 cash back POS interchange
was set at R1.11 per withdrawal.
New card payment interchange rates were also set in March 2014. The setting of these rates followed a slightly complicated
process. Initially the interchange rates for debit cards, hybrid cards and credit cards were 0.55 percent, 1.09 percent and
1.71 percent of the value of the transactions respectively. Effectively the new debit card interchange rates range from 0.36
percent to 0.53 percent and the new credit card interchange rates ranged from 1.41 percent to 1.89 percent.
Concerns relating to the implementation of recommendation 8 are that the setting of interchange rates by the SARB is not
very transparent. In terms of recommendation 12, the Commission decided not to enforce the recommendation. The SARB
is still considering whether it will or will not, in terms of recommendations 13 and 14, set an interchange rate for Electronic
Fund Transfers (EFT) and Early Debit Orders (EDO) or have interchange for EFT and EDO transactions removed.
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Access to the National Payment System (NPS)
Figure 2 explains the role players of the NPS as per PASA’s website.
Figure 2: Payment system participants

Customers
Third Party Payment Providers
(Bank and Non Bank)v
Payment Services
(Bank & Non Bank)
Clearing Participants
(Bank or designated Clearing
System Participant)

Retail

Settlement
Participants
RTGS ( SAMOS)

Corporate

1
2

PCH System Operator (PSO)

3
4

5

System Operator (SO)
System Operator (SO)

Source: PASA 2014
The NPS includes a series of layers of participants, starting with a highly regulated inner core followed by participants who
are regulated to an ever decreasing extent (PASA, 2014). The inner core consists of settlement participants, which all have
a settlement account with the SARB. Settlement of payment obligations between these participants is achieved through the
South African Multiple Option Settlement (SAMOS) system which is owned and operated by the SARB. At this stage only
South African registered banks can hold settlement accounts (eg Standard Bank, FNB, Capitec etc.). Banks or designated
participants who do not have settlement accounts may be sponsored by settlement participants.
The second layer consists of clearing participants, which may be banks or designated clearing system participants
(including non-banks) that are members of PASA and at least one Payment Clearing House (PCH) 6. Clearing of payment
instructions between these participants is achieved through authorised PCH System Operators (PSOs). At present there are
four authorised PSOs: STRATE limited, BankservAfrica, Visa and MasterCard. Settlement of these clearing obligations is
achieved either directly if the participant is also a settlement participant or else through sponsorship.
The third layer consists of providers of payment services either directly by a clearing participant or by means of a system
operator (SO). A system operator is a non-bank and, in terms of SARB Directive 2 of 2007, it provides services in relation to
payment instructions. Examples include non-banks that facilitate payments such as PayU, ATM solutions, Net1 and mobile
banking (in South Africa).
The fourth layer consists of clearing participants and registered non-bank Third Party Payment Providers (TPPP). There are
two types of TPPP namely Beneficiary Service Providers (BSP) and Payer Service Providers (PSP). A PSP or BSP accepts
money or the proceeds of payment instructions from two or more payers. A TPPP is typically enabled by a SO, who provides
the technology but does not accept the funds into their own account for a payment to another party. All TPPPs need to be
registered by a sponsoring clearing participant with PASA.

6

A PCH processes large volumes of debit and credit transactions.
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The recommendations that related to access to the NPS are summarised in the table below (Table 3):
Table 3: Recommendations relating to access to the NPS
Category

No.

Recommendation

Access

9a

The Visa requirement to restrict acquirers to deposit taking (settlement) institutions should be abolished.

9b

The rule or practice restricting acquiring to institutions that issue card schemes on a significant basis
should be abolished.

15

An access regime for non-banks should be put in place to allow them to participate in both clearing and
settlement activities for low-value or retail payment streams.

16

National Payments System (NPS) Act should be revised to allow for non-bank clearing and settlement
participants, and this should be followed by a revision of the Banks Model position paper and the e-money,
system operator and third party payment provider directives.

17

Membership and governance of PASA should be revised to include qualified non-bank participants.

18

The CEO of PASA, rather than incumbent members of individual payments clearing houses (PCHs) should make
decisions about entry.

19

A payments system Ombudsman should be established to adjudicate on disputes regarding access to the
payments system.

According to the Treasury, the abolition of restrictive card rules, as per recommendation 9, has been implemented. Despite
the implementation of these recommendations, access to the clearing and settlement remains limited due to financial stability
concerns.
In theory the SARB has committed to improving access to the NPS (see recommendations 15 and 16), as stated in its Vision
2010 document. SARB has introduced certain amendments to the NPS Act, Cooperative Banks Act, and Financial Services
Laws General Amendment Act that has empowered the SARB to designate clearing non-bank clearing participants into the
payment system (which includes becoming PASA members and gaining access to the clearing system). Accordingly PASA has
also made changes in line with this. As such non-banks can be designated as clearing participants however they must have a
sponsorship arrangement through a qualifying bank. This is because settlement remains domain of registered banks7.
The SARB, contrary to the recommendations of the Panel, were opposed to the entry of non-banks as a settlement participant
as it felt that non-bank entry would pose additional risks to the payment system. The SARB is mandated with ensuring financial
stability through prudential regulation and as such registered banks need to meet various statutory and prudential requirements
to participate in the SAMOS system. Subsequently only two designated non-bank clearing participants, Postbank and Diner’s
Club (a subsidiary of Standard Bank) have entered the market.
Recommendations 15 and 16 have not been fully implemented as the NPS Act has not allowed for non-banks to become
settling participants. As such non-banks cannot settle and clear low-value and retail streams. Partnering with existing registered
banks, in order to settle payments, increase the costs that innovative payment services such as e-money and mobile banking
have to offer and limit their effective competitiveness in the payment system. Various steps have however been taken by the
SARB, as per its Vision 2015 document, to increase participation in the NPS.
Recommendation 17 has not been implemented as the SARB has been opposed to the idea that membership into PASA and
participation in its governance should be revised to include non-banks. Recommendation 18 has been implemented and an
independent CEO of PASA has been appointed by the PASA Council 8.

Trends in the
banking sector
Access
The key overarching trend that has impacted the banking sector over the last decade is the significant expansion in access to
bank accounts in South Africa. Access to bank accounts has increased from less than 50 percent of the adult population in
2005 to approximately 75 percent in 2013 (see Figure 3 below). While this is largely due to an improvement in living standards
over time (Finscope, 2013) and the Financial Sector Charter process 9 in 2004, an increase in competition among banks likely

7

There were 22 banks registered for settlement and clearing as at September 2013.

Currently the PASA council members include: the CEO, the SARB, the four big banks (FNB, ABSA, Standard Bank, and Nedbank), and
three ‘lower transaction-value’ bank members appointed by the existing members of PASA.
8

9
The Financial Sector Charter process was set up by the Minister of Finance in 2004 with the aim of promoting a transformed financial
sector that is competitive, equitable and representative of the demographics of South Africa.

32

resulted in lower prices, more innovation and greater inclusion. Emanating from the Financial Sector Charter process is the
Mzansi Account aimed at providing low cost banking to low income South Africans. The usage of the Mzansi Account peaked
at 15 percent of South African adults in 2010 (Finscope, 2013). The rollout of South African Social Security Agency (SASSA)
cards has played a particularly important role in improving access to the payment system. Although there has been an increase
in access in the past nine years, at least nine million adults remain unbanked.
Apart from the increase in the usage of Mzansi Accounts, debit/cheque card usage by adult South Africans increased from 10
percent in 2004 to 37 percent in 2011 and credit card usage increased from five percent in 2004 to six percent in 2011.
Figure 3: Access to bank accounts

Source: Finscope, 2003-2013
Pricing
Changes in the pricing of transactions over time have decreased for some banks while they have increased for others. According
to Finweek, pay as you go transactions have decreased for FNB while they have increased for the other three large banks
between 2005 and 2012 10 (see Figure 4). Package accounts prices have decreased over the same period of time for Nedbank,
FNB and ABSA, while they have increased substantially for Standard Bank (Figure 5). According to Solidarity, the lowest priced
monthly package bank account fees have decreased (with the exception of Nedbank) between 2010 and 2013 (see Figure 6). .
Figure 4: Monthly pay as you go bank fees		

Figure 5: Packaged bank fees

Source: Finweek (2005 – 2012)
10

These transaction price comparisons are taken from the same subset of transactions.
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Figure 6: Lowest priced monthly package bank account fees

Note that all figures for 2012 were adjusted in order to be comparable with the figures for 2013, when changes were made
to the user profiles for the 2013 report. Figures for 2012 in this table therefore do not exactly correspond with the figures
published in the 2012 Bank Charges Report. Source: Solidarity (2010 to 2013)
Market shares 11
Market shares based on retail deposits have changed slightly between 2010 and 2012. Market shares based on percentage of
retail deposits have decreased slightly for ABSA, Standard Bank and Nedbank and have increased slightly for FNB. Although
the big four banks each have market shares above 20 per cent, smaller banks such as Capitec and Investec have been
increasing their market share over time.
Policy developments
This section looks at the significant developments in the regulatory and policy environment in the banking sector which has a
bearing on competition issues. We will focus on only two issues: Twin Peaks and Mobile money.
Twin Peaks
The banking sector is undergoing reform, where a ‘twin peaks’ model has been proposed in which the SARB focuses on prudential
conduct and the Financial Services Board (FSB) expands its role to include market conduct regulation. Twin Peaks is to some
extent an outcome of the Banking Inquiry recommendations which identified a major gap in the market conduct regulatory
regime. The implementation of Twin Peaks reform is a multi-year project, with a two-phase process envisaged. The draft Financial
Sector Regulation Bill (the Bill) covers the first phase, which is to establish the following two regulatory authorities:
•	A new Prudential Authority within the South African Reserve Bank. This Authority will be responsible for the oversight of the
safety and soundness of banks, insurers and financial conglomerates.
•	A new Market Conduct Authority to protect customers of financial services firms, and to improve the way financial service
providers conduct their business. This Authority will also be responsible for ensuring the integrity and efficiency of financial
markets and promoting effective financial consumer education.
Mobile Money
Mobile money is a form of e-money used to make payments and is often used to send remittances. Mobile money operators
in South Africa are non-banking institutions and therefore cannot settle payments. They have to be sponsored by a registered
bank which somehow increases its costs and constrains the mobile operator’s ability to be an effective competitor with the
registered banks.
Mobile money can be used to increase access to the payment system in which approximately nine million adult South Africans
are unbanked. While 75 percent of South Africa is banked, using mobile operators, can access people in remote areas that
have cell phone connectivity, particularly in areas where it is not feasible for traditional banks to invest in infrastructure. The
sending of remittances via mobile money is defined as ‘deposits’ and only banks are allowed to take deposits, therefore mobile

11
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Source: Capitec (2010 – 2012)

operators have to partner with registered banks. Mobile money has, in many instances across the world, been transformational
in the lives of the poor but current regulations in South African are not enabling more rapid adoption.
In other countries such as Kenya and the Philippines non-bank mobile operators (M-Pesa and G-Cell respectively) can settle
and clear payments and have implemented the use of mobile money successfully. M-Pesa is now used by 18 million Kenyans
(only 7 million have bank accounts) and processes USD1,6 billion (over R10 billion) in payments every month. Data released
by the Central Bank of Kenya in October 2013 shows a 10.6 percent increase in formal financial inclusion between 2009 and
2013. There has been a similar trend in Madagascar where partnerships between mobile money providers and banks have
helped rural farmers to access formal banking services. Some banks have recorded up to a 10 percent increase in transfers
to savings accounts.
The major concern for the SARB is that by allowing mobile operators to enter the NPS as a settlement and clearing non-bank
will bring systemic risk into the system. Advocacy and discussions regarding the future role of mobile money in the South
African payment system should continue.

Conclusion
The Banking Inquiry has largely been successful in improving competition and access to the banking sector. Many of the
recommendations have been implemented and have seen successes like improved switching, reduction of penalty fees,
better bank fee transparency and cash withdrawal from shop tills. The implementation of customer related recommendations
have been mostly good with the Code of Banking Practice amended to facilitate ease of switching and encouraging a more
transparent disclosure of transaction fees. Other recommendations saw that bank charges targeted to low income earners
were maintained through the continuation of Mzansi Accounts and low cost transaction bundles put in place.
Developments on the interchange front are mostly good. The abolition of the rule that one cannot withdraw cash at tills was
removed. This has lowered withdrawal fees. Furthermore the SARB has become the new objective setter of interchange rates
and has subsequently set new interchange rates for ATM and card interchange through the Interchange Determination Project
(IDP).
Access to the National Payment System (NPS) remains limited although restrictive card rules have been removed and access
to the payment system as clearing non-bank participants have been implemented. Effectively, access to the NPS as a nonbank clearing system has been limited to only Diners Club and Postbank. Non-banks are still not allowed to be a settlement
participant. Subsequently non-banks have to partner with banks in order to settle payments which reduce the non-banks
ability as an effective competitor and it increases the cost of providing a service. This limits the ability of innovative payment
service providers, such as mobile money, to implement services that increase access to financial services for low income
earners. Although access to the NPS is a concern, SARB and Treasury are working to address these issues balancing healthy
prudential practises against the need for more effective competition.
The Commission will continue to engage the SARB and Treasury to address any outstanding issues where there is mutual
agreement, taking into account financial stability concerns.
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